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determine the times, place and manner of holding elections for senators and representatives.
Consistent therewith, Florida adopts its Congressional apportionment plans by legislation subject
to gubernatorial approval.

In addition to state specific requirements to redistrict, states are obligated to redistrict based on
provisions within the United States Constitution. In Wesberry v Sanders, the United States
Supreme Court held that districts must be as nearly equal in population as practicable.!? Derived
from the Fourteenth Amendment, this principle is commonly referred to as “one person, one
vote”." For Congressional districts, “as practicable” has been interpreted to mean exactly equal
based on census data available at the time of redistricting.'

The requirement that each district be equal in population applies differently to Congressional
districts than to state legislative districts. The populations of Congressional districts must achieve
absolute mathematical equality (+/- one person from ideal population), with no de minimis
exception.'s Limited population variances are permitted if they are “unavoidable despite a good
faith effort” or if a valid “justification is shown.”'® In practice, Congressional districting has
strictly adhered to the requirement of exact mathematical equality and in Kirkpatrick v. Preisler,
the Court rejected several justifications for violating this principle.

The Fourteenth Amendment has also been interpreted to prohibit racial predominance.!” The U.S
Supreme Court has stated: “The equal protection clause prohibits a state, without sufficient
Justification, from separating its citizens into different voting districts on the basis of race.” A
redistricting plan “that expressly distinguishes among citizens because of their race [must] be
narrowly tailored to further a compelling government interest.” Such strict scrutiny review
applies not only to redistricting plans that expressly distinguish citizens because of race, but also
those plans “that, although race neutral, are, on their face unexplainable on grounds other than

race.”!8

The Federal Voting Rights Act

The Federal Voting Rights Act (VRA) prohibits any state or political subdivision from enacting a
map that results in the denial or abridgement of any U.S. citizen’s right to vote on account of
race, color, or status as a member of a language minority group and purposeful discrimination.'’
The VRA also protects against retrogression—or backsliding—in the ability of racial and
language minorities to elect representatives of their choice.?

Section 2 of the VRA requires the creation of a district that performs for racial and language
minorities where a minority population is geographically compact and sufficiently numerous to
be a majority in a single-member district, the minority population is politically cohesive, the

12 Wesberry v. Sanders, 376 U.S. 1 (1964).

13 See Reynolds v. Sims, 377 U.S. 533, 568 (1964).

14 See Wesberry v. Sanders, 376 U.S. 1 (1964).

15 See Kirkpatrick v. Preisler, 394 U.S. 526, 531 (1969).
16 ld

'7 See Shaw v. Reno, 509 U.S. 630 (1993).

18 Id

1952 U.S.C.A. 5. 10301.

20 52 U.S.C.A. 5. 10303.
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majority votes sufficiently as a bloc to enable it usually to defeat the minority-preferred
candidate, and under all of the circumstances, the minority population has less opportunity than
others to participate in the political process and elect representatives of its choice.?!

Section 5 of the VRA prohibits purposeful discrimination and protects against retrogression—or
backsliding—in the ability of racial and language minorities to elect representatives of their
choice.?? Section 5 contains a coverage formula that was applied to “covered jurisdictions” to
determine if there was a history of discrimination against racial or language minorities.>* Such
Jurisdictions had to be “precleared” before any of the changes could take effect, meaning that any
substantial changes made to voting laws, including redistricting plans, in these “covered
jurisdictions” could not be implemented without first obtaining federal permission.?* In Florida,
Collier, Hardee, Hendry, Hillsborough, and Monroe counties were subject to Department of
Justice preclearance in regards to redistricting until the coverage formula was invalidated in 2013
in Shelby County v. Holder > However, as Apportionment I states, “Florida's new constitutional
provision, codified the non-retrogression principle of Section 5 (VRA) and has now extended it
statewide. In other words, Florida now has a statewide non-retrogression requirement
independent of Section 5.2

The Florida Constitution

In 2010, voters amended the Florida Constitution to create additional standards for establishing
Congressional district boundaries.»7 The standards are set forth in two tiers.

Tier — One Standards

Article IT1, s. 20(a) of the Florida Constitution prohibits line-drawing that intentionally favors or
disfavors a political party or an incumbent. It also affords protection to racial and language
minorities. Districts may not be drawn with the intent or result of denying or abridging the equal
opportunity of racial or language minorities to participate in the political process; or to diminish
their ability to elect representatives of their choice. Finally, it requires that districts must be
contiguous. The order in which the tier-one standards are set out in the Constitution does not
establish any priority among those standards within the tier.?

The tier-one standards provide that “[n]o apportionment plan or district shall be drawn with the
intent to favor or disfavor a political party or an incumbent.”?® The Florida Supreme Court has
held that Florida’s constitutional provision “prohibits intent, not effect” because “any redrawing
of lines, regardless of intent, will inevitably have an effect on the political composition of a

2 Thornburg v. Gingles, 478 U.S. 30, 106 S. Ct. 2752, 92 L. Ed. 2d 25 (1986).

2252 U.S.C.A.5.10303.

23 Id

24 Id

5 Shelby Cty., Ala. v. Holder, 570 U.S. 529, 133 S. Ct. 2612, 186 L. Ed. 2d 651 (2013).

%6 In re Senate Joint Resolution of Legislative Apportionment 1176, 83 So. 3d 597, 624 (Fla. 2012).
27 Art. 111, s. 20, Fla. Const.

28 Art. 111, 5. 20(c), Fla. Const.

2 Art. I11, s. 20(a), Fla. Const.
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e Turnout by Race or Ethnicity and Party

2012 — 2020 Primary Election Voter Turnout Information;
e Turnout by Party and Race or Ethnicity

2012 — 2020 Elections Results;
¢ General Elections results by candidate
e Primary Elections results by candidate

The last tier-one standard requires that all districts “consist of contiguous territory.” The Florida
Supreme Court has previously defined contiguous as “being in actual contact: touching along a
boundary or at a point.?” A district is not contiguous if it consists of isolated parts or meets at a
corner or right angle.*® The Florida Supreme Court has also held that the presence in a district of
a body of water without a connecting bridge, even if it requires land travel outside the district in
order to reach other parts of the district, does not violate contiguity.*

Tier — Two Standards

The tier-two standards of the Florida Constitution encompass what are often called “traditional
redistricting criteria,” but make it clear these standards are subordinated to the tier-one standards.
Article II1, s. 20(b) states that unless compliance with these standards conflicts with tier-one
standards or with federal law, districts shall be as nearly equal in population as practicable,
districts shall be compact, and districts shall, where feasible, utilize existing political and
geographical boundaries.*® As with tier-one, the order in which the tier-two standards are set out
in the Constitution does not establish any priority among those standards within the tier.*!

The first tier-two standard set forth by the Florida Constitution states that districts shall be as
nearly equal in population as is practicable. As interpreted by the United States Supreme Court,
the Equal Protection Clause of the Fourteenth Amendment mandates that “state legislatures be
apportioned in such a way that each person's vote carries the same weight—that is, each
legislator represents the same number of voters.”*? Congressional districts fall under a stricter
standard of variance under the United States Constitution, where Congressional districts must
achieve precise mathematical equality of population of +/- one person from the ideal
population.*?

The second tier-two requirement established by Section 20 of the Florida Constitution is
compactness. The constitutional amendments adopted in Florida in 2010 state that districts “shall
be compact.”**

37 In re Apportionment Law Appearing as Senate Joint Resolution 1 E, 1982 Special Apportionment Session;
Constitutionality Vel Non, 414 So. 2d 1040 (Fla. 1982).

3% In re Senate Joint Resolution 2G, Special Apportionment Session 1992, 597 So. 2d 276 (Fla. 1992), amended sub nom. In
re Constitutionality of Senate Joint Resolution 2G, Special Apportionment Session 1992, 601 So. 2d 543 (Fla. 1992).

39 Id

40 Art. 111, s. 20(b), Fla. Const.

4T Art. 111, 5. 20(c), Fla. Const.

2 In re Senate Joint Resolution of Legislative Apportionment 1176, 83 So.3d 597 (2012).

43 See Kirkpatrick v. Preisler, 394 U.S. 526, 531 (1969).

4 Art. 111, s. 20(b), Fla. Const.
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Judicial Review of State Legislative Districts

The state constitution prescribes a mandated review process for state legislative redistricting
plans by the Florida Supreme Court.®’ During a constitutionally mandated review, the Florida
Supreme Court determines if the newly created State Senate and State House districts are valid.
When the Florida Supreme Court enters a judgment that the plan is valid, the plan becomes
binding upon all citizens of the state.%?

In contrast, the process for enacting Congressional districts differs in two ways. The districts are
not established in a joint resolution, but in a general bill that is subject to a Governor's veto.
Additionally, the maps do not require mandatory review by the Florida Supreme Court.

1. Effect of Proposed Changes:

Consistent with the United States (U.S.) Constitution, Federal Voting Rights Act, Florida
Constitution, and applicable court decisions, the bill apportions the state into 28 single-member
Congressional districts.

Section 1 of the bill amends s. 8.0001, F.S., to provide definitions regarding Census geography
and the electronic versions of districts. Additionally, it designates the United States Decennial
Census of 2020 as the official census of the state for the purposes of Congressional redistricting
as provided by Art. X of the Florida Constitution.

Section 2 of the bill amends s. 8.0002, F.S., to describe the state's 28 Congressional districts
using Census geography.

Section 3 of the bill amends s. 8.0111, F.S., to update the use of the 2010 Decennial Census to
the 2020 Decennial Census.

Section 4 of the bill reenacts s. 8.031, F.S., to establish the districts described in 8.0002 as the
official congressional districts of the state.

Section 5 of the bill creates s. 8.051, F.S., to designate electronic maps as the authoritative
representation of the state's Congressional districts. Additionally, it establishes the Office of
Economic and Demographic Research as the official custodian of electronic maps representing
the Congressional districts described in s. 8.0002, F.S.

Section 6 of the bill reenacts s. 8.0611, F.S., to provide severability if any provision of this
chapter is invalidated.

Section 7 of the bill amends s. 8.07, F.S., to change the applicable starting date for the
qualification, nomination, and election of the new districts from 2012 to 2022.

Section 8 of the bill repeals s. 8.08, 8.081, 8.082, 8.083, 8.084, 8.085, 8.086, 8.087, and 8.088,
F.S., to remove obsolete language from a remedial apportionment session.

81 Art. 111, s. 16(c), Fla. Const.
62 Art. ITLs. 16(d), Fla. Const.
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Section 9 of the bill provides an effective date upon the bill becoming law.
IV.  Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The 2022 reapportionment will have an undetermined fiscal impact on Florida’s election
officials, including 67 Supervisor of Elections offices and the Department of State,
Division of Elections. Local supervisors will incur the cost of data processing and labor
to change each of Florida’s approximately 14 million voter records to reflect new
districts. As precincts are reconfigured for new districts, postage and printing will be
required to provide each eligible voter whose precinct has changed with official
notification.

VI. Technical Deficiencies:

None.
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Vil Related Issues:
None.
VIll.  Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 8.0001, 8.0002 and
8.0111.

This bill creates the following sections of the Florida Statute: 8.051.

This bill repeals the following sections of the Florida Statutes: 8.08, 8.081, 8.082, 8.083, 8.084,
8.085, 8.086, 8.087, and 8.088.

IX. Additional Information:

A Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Reapportionment on January 13, 2022:
The committee substitute adopts Redistricting Plan SO00C8040, apportioning the state

into 28 single-member congressional districts.
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